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Welcome to the May issue of Keeping in Touch

April has been an exciting and busy time for the firm.

We have been shortlisted as finalists for the 2018 Irish Law Awards in
the following categories:

Dublin Law Firm of the Year
Excellence in Client Service Dublin
Excellence in Marketing & Communications
Leinster (Incl. Dublin) Litigation Law Firm
Law Firm Innovation Award

In addition, Richard Grogan of this firm has been shortlisted as a
finalist for the 2018 Irish Law Awards in the following categories:

Leinster (Incl. Dublin) Employment Lawyer of the Year
Dublin Sole Principal of the Year Award
Dublin Solicitor of the Year

As a firm we are absolutely delighted with having received 8
nominations. We would like to thank the judging panel of Irish Law
Awards for considering us worthy to be shortlisted as a finalist for 8 of
the 2018 Irish Law Awards. Our special thanks have to go to those
colleagues and clients who nominated us for these various awards.

We are a small boutique firm specialising in Employment Law and
Personal Injury Law. Being shortlisted as a finalist in these categories

could not have been achieved without the support, dedication, and

hard work of all professional and support colleagues in the firm. We

work very much as a team. We support eac h other. We seek to provide
the best possible service to our clients which we can. We constantly
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seek to provide an excellent service and to be innovative in what we
do.

As a frim we are looking forward to the 11 th of May and the Gala
Dinner in the Clayto n Hotel. We look forward to meeting our fellow
finalists. We congratulate all of those who have been shortlisted. We

are in great company. Win or lose on the night, we will enjoy
ourselves. As a firm we are proud, honoured and humbled by being
shortlisted for these awards.

On 13t of April Richard Grogan of this firm presented a paper to the
Waterford Law Society CPD training weekend. The paper was entitled
oWal king the Talk not Tal king the Tal kbo.
practical issues colleagues have i n bringing and defending
Employment Law cases. The paper also dealt with the issue of the
traps which both those acting for employers and employees have to be
aware of. In addition, the paper dealt with the benefit of mediation

and the tax treatment of awa rds and settlements and the benefits of
early settlement from both the perspective of those representing
employers and employees. A copy of the paper is available on our
website to download.

In April Richard Grogan of this firm took part in the first podc ast by

t he Financi al Services Uni on. The podcast
Bl ocko. The first podcast i nvol ved Richar
with Jack Hogan Jones and Emma Kennedy both of the Sunday

Business Post. The issues in the podcast discussed were Employment

Law issues concerning stress in the workplace, excessive working and

lack of rest and break periods, the impact of Brexit on workplaces
going forward and the challenges for those working in the financial
services. As a firm we are delighted equa Ily that we have been
requested to write on a regular basis articles for the Financial Service
Union website on workplace related issues as they would impact on
those working in the financial services.

We are seeing in our Employment Law practice a signif icant increase
in claims from senior managers and those in position of authority
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within companies. We have been consulted on issues from everything
from dismissal due to being pregnant, threats of victimisation,
excessive working and sham redundancies.

In the Personal Injury fi eld with the increasing activity in business we
are seeing a growth in Personal Injury claims arising from serious
accidents in the workplace. Many of these accidents could have been
avoided with proper health and safety training. So me of these claims
relate to individuals who have recently taken up employment.
However, a significant number of these claims arise from those who
have been in the workplace and, because of the pressure of additional
work with the lack of additional resour ces, health and safety is not
being enforced in some workplace. Corners are being cut and
individuals are suffering injuries.

We act for those who have a genuine personal injury. That is our
approach. We do however strongly believe that it is very importa nt
that employers spend the time to create a positive working
environment and a safe working environment. A safe working
environment avoids accidents. Accidents in the workplace can be very

costly for a business. They can disrupt production. In addition, t he
effect on the individual who has suffered an injury can be significant.

We encourage everybody, both employers and employees, to work
carefully. While we are here to represent those who have been injured

in the workplace accident or in any other form of accident, we do
strongly believe that the more care everybody takes the fewer
accidents there will be and that this should be the goal for everybody.

Out and About

On 19 t April Richard was interviewed on Lunchtime Live on the issue
of reduced hours of wo rk for Public Servants. You can listen to the
Podcast which is on our website www.grogansolicitors.ie in the News
Section.

We were delighted to assist the Financial Services Union with their
first podcast oO0The Office Bl ockoboukeal i ng w
of work.
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Recent JUdgemenNnt S it s s s e

OUR LETTER TO THE MINISTER ABOUT THE EMPLOYMENT
(MISCELLANEOUS PROVISIONS) BILL 2017

Dear Minister,

| am responding to the letter which you have sent to me on your
behalf.

Firstly, | would like to thank you for the very kind comment i n relation
to the public consultation where | note that you have said that | made

a valuable contribution. | do appreciate the comment. | am not sure

that it is deserved but | do appreciate same.

I would like to raise some additional points.

1. The 12 mont h period effectively is depriving the Bill of any real
teeth. Please let me explain. Let me take a situation where an
employee commences work and issues a complaint to the WRC for
not having received the relevant documentation say 3 months after
they comme nce work. With the current delay in the WRC in getting
a hearing and thereafter getting a decision issued you are looking
currently at approximately 4 to 6 months.

At stage it would mean that the inspection and enforcement division
would now have somewhe re between 3 and 5 months to go in, do an
inspection and issue a prosecution. It would be far better if the time
limit was not put in from the date of commencement of employment

on the basis that this would be a continuing breach.

5.0.......
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2.1 note that surprise whe re you think that the penalisation
provisions in the Bill are oOotoothlesso.
This Bill is likely to be used most likely by those who are on lower

rates of pay. | f an empl oyee IS on 04c¢C
employment. Three mon ths later to go to the employer to say they

have not received the statement. Let us
gross per week. The employer dismisses them. The maximum
compensation they can receive is 01,600.

The employer has dismis sed them. Because of the dismissal,
because of the way the Social Welfare provisions operate they is
now going to be a delay with them getting Social Welfare. For them

to get the maximum compensation they have to go the WRC and
actually bring a claim. Beca use the employee has no real protection
from dismissal until they are there at least a year, the effect of same

is that most employees will be very slow to bring a complaint that
they have not received the relevant statement until the year is up.
The effect of same is that the potential for the inspection and
enforcement division which | dealt with previously to bring a
complaint is effectively nullified because it will be outside the 12
month period. As regards the issue of increasing the redress for
penal isation that this will be ultra vires, this argument in my
opinion is without foundation. In the Organisation of Working Time

Act and in the Equality Legislation the maximum compensation is 2
years wages. However, for penalisation or victimisation under ei ther
of those Acts, the compensation is not limited and nobody has ever
claimed that those provisions are ultra vires. With respect, the
argument to provide an effective remedy for penalisation being ultra
vires is in my view a groundless argument which is not based on
law.

3. In relation to the Organisation of Working Time Act, | do note that
amendment in Section 16 of the Bill which is to be welcomed
because it gets rid of an anomaly which was there, namely that
employers could threaten an employee with no recourse and | do
appreciate that this matter which is one | had been campaigning
about for quite some time has been rectified.

4. In relation to the issue of employees misrepresenting the correct
name of the employer, it is an issue which is regularly app earing in
the WRC as can be evidenced from the claim that are proceeding
there. Unfortunately, employees who bring their own claims tend to
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go of documentation they receive from the employer which can often
have simply a trade name. Where they are legally represented, the
legal representative will usually undertake a company office search.

The difficulty again with this issue is that this matter may only

come to light after an employee has brought a claim and the 12
months period to prosecute can easily run out.

5. In relation to the issue of banded hours, | note the issue that the
decision was made that compensation is not being included as a
deliberate policy decision. However, let me explain where | am
coming from. An employee brings a claim that they are seeking a
banded hours contract. The case goes to the WRC. Currently it is
taking 4 to 6 months to get a hearing and a decision and sometimes
longer. The decision would only be applicable from the date that the
decision issues from the Adjudication Officer . If the employer then
appeals, that entitlement to a banded hours will only apply from the
date that the Labour Court issues their determination and
effectively 52 days therefrom. In the meantime, this means that it
could take an employee 9 months to get a ruling. In all other cases
the legislation will provide the compensation will be of such an
amount as is fair and reasonable in all the circumstances. If there
is a legitimate argument as to whether a banded hour contract
should be given or not, then in the normal course of events the
compensation can be minimum if anything. If however, defence is
simply put in to delay an employee getting a banded hours contract,
then the compensation might be higher. By not providing
compensation rather than encouraging matters to be resolved
locally, which would very well happen where there is a trade union,
but it is unlikely to happen if there is not trade union the reality of
matter is that the economic benefit is for the employer not to
provide a banded contract and to go through the full appeal
procedures. In fact, the way matters are set out at the moment as |
have set out previously to you, it will be relatively easy for an
employer to delay an appeal from the WRC being even processed by
the Labour Court for 12 mo  nths. In open correspondence | have no
intention of setting out how that can be done, but | can absolutely
assure you that it can. The issue of bringing claim merely to obtain
compensation where the employee has no intention of working the
hours would be a claim that would never get off the ground. If the
employee claims banded hours and the employer says of course
that they are entitled to it and gives it to them, then in those
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circumstances they have no claim. They have requested a banded
hours contract a nd they have received it. If you are worried about
the issue of people bringing claim simply to get compensation, it is
going to be impossible for them to do so where an employer
addresses the issue of banded hours contracts in accordance with
the provisio ns of the Bill. If the employee is offered the banded
hours contract and the employee then will not work those banded
hours then in those circumstances the employee gets no
compensation. In addition, the only claim that the employee can
make is for a bande d hours contract within the parameters of the
scale that is currently in the Bill or will be in the amended Bill
which are hours they are already working. You cannot under the
Bill bring a claim to get additional hours. You can only bring a
claim to get ho urs equal to those that you are now actually working.

| therefore do not understand the argument being put forward. If
there is a concern about this, then of course it can be easily dealt
with by making a provision that the employee, to bring such a
claim, must consent to go on to mediation in the WRC or
alternatively that where an employer offers a banded hours contract
that the employee cannot pursue a claim.

| do appreciate the intention of the Bill. However, as matters stand as
the Bill is currently d  rafted, any employment law Solicitor acting for
an employer can completely and totally frustrate an employee getting
a banded hours contract as matters currently stand for a minimum of

9 months and probably, if they take a particular approach for
approxima tely 18 months for a minimal cost.

The intentions behind this Bill are excellent. The application of the Bill
nowhere meets the hype which was raised when this Bill was
announced.

In my opinion, the Bill does need to be significantly changed to give it
teeth to enable it to be effective.

| would finally point out that the issue of compensation and it not

being there will effectively mean that as this Bill once an Act will
mainly be applicable to those on lower wages where, because there is
no provisio n for compensation and an employer can legitimately under
the terms of the Bill as currently drafted, effectively delay the
employee getting the banded hours contract for a potentially
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significant length of time with no provision for back dating or in the

alternative compensation for not having received the banded hours
contract, the benefit of the Bill to such employees will be significantly
diluted.

This Bill does seek to amend the provisions of the Organisation of
Working Time Act where there was a defe  ct in relation to penalisation
to include the threat of penalisation which is most welcome. This is an
issue which | have raised previously and | am glad to see that it is in
place.

There is still the issue in the WRC that the WRC cannot issue a
witness summons in an Unfair Dismissal case. | would ask that the
Minister in this Bill would utilise this Bill as an appropriate vehicle for
rectifying this defect. That defect was not in the original Workplace
Relations Bill but due to renumbering just before th e Act came in to
place, the provision relating to the entitlement of an Adjudication
Officer/the Director General to issue a witness summons was deleted.
This has meant in a number of Unfair Dismissal cases that employers
have not been able to obtain relev  ant important witnesses to attend
which has effectively forced employer into settlements or to have to
run the expensive bringing a case to the Labour Court. While this
office is primarily known for representing employees, it is a defect in
the legislation which needs to be rectified and this Bill could easily be
amended by inserting a new section to rectify that defect which has
now been outstanding since 2015.

| do appreciate that | am being quite critical of this Bill. That might be
seen as an understa tement. My reasons for writing is simply to
highlight that while the intentions of this Bill are to be applauded, |
believe that the manner in which it is being put in place will not
achieve those goals and, if this Bill in its current format is passed, it
will very quickly transpire that it will be seen, once enacted, as failing

to achieve the intentions that the Bill was intended to achieve.

| do appreciate the comment that | am an experience practitioner and

| do appreciate the difficulties in striking the balance between the
obligations and rights of employers and employees. However, this Bill,

as currently drafted, in my opinion as a person who has practised in
employment law for more years that | care to remember is one which,

as regards banded hours and the provision of giving the minimum



KEEPING IN TOUCH

-aV_ &

THE NEWSLETTER OF RICHARD GROGAN & ASSOCIATES SOLICITORS

information which you have held to be required to be furnished, will
be seen to be completely ineffective. That is only my opinion what |
will say is the way the legislation is currently drafted that an employee
who is not a member of a union would find it virtually impossible to
get representation to enforce any of these rights.

I am not the only party or entity that has significant concerns about

this Bill. The Irish Human Rights and Equality Commission equally

have serious concerns about the Bill. | am going to assume that
nothing will be done to make this Bill effective and that what we are
going to get is a piece of window dressing which will not ensure that
people get proper minimum documentation, that there w ill be virtually
no prosecutions ever for not providing the minimum information and

that the banded hours contact provisions will only protect those, in
reality, who are in a company where there is union representation.
That is the sad prediction. That | h ave for this Bill.

Kind regards,

Yours sincerely,

Richard Grogan

Richard Grogan & Associates
Solicitors

9 Herbert Place

Dublin 2

SPURIOUS AND VEXATIOUS
This argument is regularly raised nearly as a throw away comm ent by
some representatives when claims are brought to the WRC and they

are defending on behalf of employers.

Helpfully in case ADJ -00010961 the AO in this case has helpfully set
out what this phrase actually means.

10
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The AO has stated that;

0A legal co mplaint is said to be frivolous when any decision made by a
Court or Tribunal cannot change, or improve upon as it may be, the
outcome which already exists for the parties . 6

The AO in this case pointed out the meaning of the words frivolous
and vexatious were articulated by a decision of the Supreme Court by
Barron J in Farley -v- Ireland and Others [1997] IESC60 where he
stated;

0So far as the legality of the matter is concerned frivolous and vexatious

are legal terms. They are not pejorative in any sens e or possibly in the
sense that Mr. Farley may think they are. It is merely a question of
saying that so far as the plaintiff is concerned if he has no reasonable
chance of succeeding then the law says that it is frivolous to bring the
case. Similarly, it is a hardship on the defendant to have to take steps

to defend something which cannot succeed and the law calls that
vexatious . 6

The AO pointed out that in the case of Fay -v- Tegral Pipes Limited
and others [2005] 2. IR261 the Supreme Court reiterated t he
principles already well established and where Mr. Justice McCracken
stressed that the real purpose of the Courts inherent jurisdiction to
dismiss frivolous and vexatious claims was firstly to ensure that the

Courts would be used only for the resolution of genuine disputes and

not for o0l ost causesd6 and secondly, that
to defend proceedings which could not succeed.

The reason for quoting this case at some length is that the test of what

is frivolous and vexatious is quite nar row. The phrase unfortunately
seems now to be used nearly on a daily basis as a defence to any
claim that is brought by an employee.

Some, when representing employers, believe that it sounds very good
to make such a claim. If we could just give an exampl e of the type of

11
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case where the allegation of a claim being frivolous and vexatious
would be raised but which is not frivolous and vexatious would be
where for example an employee claims that they were not paid for
their holiday pay in advance contrary to the provisions of the
Organisation of Working Time Act. In cases like that often the
employer will come in to say that the holiday pay was paid albeit not
before they went on holidays and therefore that the claim was
frivolous and vexatious. Such a claim ¢ an never be frivolous and
vexatious because if the monies were not paid before an employee
went on holidays then in those circumstances there is a potential to
obtain compensation of up to 2 years wages. Of course, nobody is
going to get two years wages fo r that but it is not a frivolous and
vexatious case. If however an employee was to claim, for example, that
they did not receive an enhanced rate of pay for overtime where their
contract simply provi ded for a set hourly rate of pay then if they
brought a ¢ laim for enhanced overtime payments that may well be and
most likely would be a frivolous and vexatious case.

It is extremely helpful that the AO in this case has taken the time to
actually set out what frivolous and vexatious is. This is a decision of
the WRC which is significant in addressing this issue and clarifying
the law on what this is and it is a case which is a very short decision
but one which those interested in employment law should read.

DATA PROTECTION AND EMPLOYEES

We are seeing an incre ased development in technology. This means
that companies, and in particular HR professionals, are increasingly
having to consider the ways in which data protection and privacy may
impact on employment issues. A common challenge is CCTV.

Installing CCTV

It i s very i mportant to check the Data Proc
website on the use of CCTV. Employers should inform staff of the
presence of cameras. They should also be informed of the purpose for

12
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which they have been installed. It is useful to conduct a p rivacy

impact assessment before installing CCTV so that if a query is ever

raised, the employer is able to demonstrate that it was a balanced

exercise between the employerods | egitimate
individuals. Employers will have to advise emp loyees that there is this

CCTV, that they may be recorded, the purpose of same and their right

to have it deleted and to inspect it.

Covert CCTV

Sometimes the reason for informing employees about the presence of
cameras would defeat the intended purpose. Covert CCTV can be
used. It is not automatically unlawful. However, the employer will

have to show that there were legitimate reasons for doing this. It will

be more difficult to prove and the employer is going to have to put
additional safeguards in place

Employers need to be aware of the recent European Court of Human
Rights decision is Lopez Ribalda  -v- Spain. This is one where covert
surveillance was used. A group of 5 supermarket cashiers were
dismissed following a disciplinary investigation. In that case CCTV
was relied upon as evidence. The images were taken by hidden
cameras. Staff had been informed that CCTV was being installed. The
purpose they were informed was to combat the increase in thefts in

the store. What the employees were not told is th at the employer was
concerned that some of the cashiers were involved in these thefts and

that a separate set of hidden cameras were put in place to secretly

film the cashiers at work. The cashiers knew where the CCTV was as
advised to them was but not whe re the hidden cameras were. In this
case the employee admitted that they stole goods. They brought
claims. The claims were not in relation to the dismissal as they had
admitted it. It was that there was a breach of the Spanish Data
Protection Legislation a nd their right to private life had been infringed
without sufficient justification.

Employers need to be aware that even if an employee may not be able
to pursue an Unfair Dismissal case because of the fact that it involved

13
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theft, the employee may still b e able to bring a separate claim for
breach of Data Protection Legislation and/or interference with their
private life.

This is a risk which employers need to br very careful of.
Where CCTV is being used it is vitally important that:

a) The employees are ad vised that CCTV is being installed,;

b) The purpose of same;

c) That appropriate signs are put in place advising that there is
CCTV and what its purpose is.

If the employer intends to use the CCTV for a different purpose or to
use hidden CCTV then in those circ  umstances the employer needs to
be able to justify at the time that the CCTV is being installed what the
justification was and why it was not being advised to the employees.

In addition employers must be aware now under Data Protection
Legislation that if there is CCTV whether covert or not and an
employee requests a copy of it even covert CCTV will have to be
produced. Failure to do so could subsequently result in a claim
against the employer.

UNFAIR DISMISSAL -REVI EWI NG AN EMPLOYEEOGS DEFENCE

In case A DJ-8083 the case involved an employee where the employer
contended that it had received complaints regarding potential
misselling of products by a customer of theirs for whom they had
operated a contract centre company. It appears that this was quite an
extensive investigation with over 40 employees investigated and 18
dismissed. The case is extremely useful for the fact that the AO in this
case has set out at some length the law relating to the role of the AO

and the tests to be decided in whether to dism iss or not. The AO in

this case set out that a considerable amount of case law including the

case of Bank of Ireland -v- O6 Rei | |y 2015 | EHC241 where
that:

14
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OThe onus is on the employer to establish that there was substantial
grounds justifying t he dismissal and it resulted wholly and mainly from

one of the matters specified in Section 6
that the Court may have regarded the reaso
conduct in relatiodM to the dismissalé

The AO in this case we nt on to quote the views expressed by Judge
Linnane in Allied Irish Banks -v- Purcell 2012 23ELR189 where she
commented:

oReferences made to the decision of the Court of Appeal in British
Leyland UK Limited -v- Swift 1981 IRLR91 and the following statement
of Lord Denning MR at page 93

0The correct test is; was it reasonable fo
If no reasonable employer would have dismissed him, then the

dismissal was unfair. But if a reasonable employer might reasonably

have dismissed him, th en the dismissal was fair. It must be

remembered that in all these cases there is a band of reasonableness,

within which one employer might reasonable take one view, and other

quite reasonably take a differentview . 6

We believe that the AO has very correct ly stated the law on this point.

The AO went on to quot e #tvh@reatcSoghern o f OB Ri ©
Hotels UD1469 -2003 where there the EAT set out the appropriate test

for determining the claim relating to gross misconduct stating:

on case of gross miscondu ct the function of the Tribunal is not to

determine the innocence or guilt of the person accused of wrong doing.

The test for the Tribunal in such cases is whether the respondent had a

genuine base to believe on reasonable ground arising from a fair

investi gati on that the employee was guilty of

Various other cases were also quoted. We have a belief that this is a
very helpful statement in relation to the law. The AO has also then set

out the relevant code of practice being S.l. 146 of 2000. The AO
pointed out that the case of Foley -v- Post Office 2000 CR1283 which

15
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is authority for the proposition that it is not the role of a Tribunal to
put itself in the shoes of the employer but rather

orhe function of the Tribunal is to decide w  hether that investigation is
reasonable in the circumstances and whether the decision to dismiss, in
light of the results of that investigation, is a reasonable response . 0

What the AO then went on to point out is, and this is an extremely
relevant issue wh ich is sometimes discounted by some employers,
namely that it is important for the employer to remember that there
must be a genuine investigation. In addition the AO pointed out that

o am satisfied that before concluding that the compl ai nant ds

holds no substance, it needs to examine and address that defence and |
do not see that they have been addressed anywhere. For the reasons
outl ined above, t he respondentds
procedurally unfair . 0

def el

S S ¢

Some employers will unfortunately not review an empl oyeeds

This case highlights the importance of the employer doing so.

There is equally a message for the employee where the AO quoted the
case of Sheehan -v- Continental Administration Co Limited
UD858/1999 which highlights that t he employee must effectively use
the time after the dismissal to seek work and that effectively the time

that the employee now has because they are out of work is time that
needs to be spent actually looking for work. This requires a high
standard of seeki ng work. In this case the AO held that employee had
not fully endeavoured to mitigate the loss. The employee had bee n
earning a I|little over 0$19, 000 per
which is effectively somewhat | ess
a reminder for employees of the importance of actively looking for
work and that failure to do so will result in the leve | of compensation
being significantly reduced.

This decision is an extremely useful decision. We say that because it
outlines the law and the procedure that needs to be adopted effectively
from the beginning of an investigation right up to the dismissal, t he
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role of the WRC, the duties of the employer towards the employee and

the obligations of the employee as regards their role in mitigating loss.

It is effectively an extremely good decision to read as to what
employers and employees need to do and it is a decision which is one
which those involved in employment law will find extremely useful.

PROTECTED DISCLOSURE ACT 2014

Very few of these cases come on for hearing. In this case being
ADJ5583 the AO in this case awarded 030,

In this case the employe e had made disclosures. An internal audit
unit investigated the disclosure and found that none of the allegations
were upheld. This was appealed to an external reviewer who found
that the discloser was treated unfairly and isolated after making the
disclos ures and that the opportunities for career advancement were
curtailed by the respondent deliberately.

The employee applied for an extension of time under Section 1 (7) of
Schedule 2 in that he was still involved in the internal appeal
procedure until he  received the external reviewers report.

The allegation was that as a result of this he was denied promotional
opportunities which would have earned him an increased basic wage

of 06,000 per annum from the particul ar

In this case it was arg ued that maximum damages should be awa rded
and the case of Von Colson and Kamann was quoted.

The AO in this case found that it was accepted that a protected
disclosure on the inefficient use of tax payers funds had been made.

A number of the complaints made by the employee in this case were
dismissed for being out of time or that the AO had found that they
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were not penalisation. However an incident which occurred in 2015
was held to be penalisation.

An issue arose as a result of which a re port was mad e to the governor
of the particular prison relating to an issue of the employee being
under surveillance. The employee asked several times if there had
been any response from the Gardai but nothing was heard. The
employee wrote in 2016 about the threat. Th e employee subsequently
discovered that as far back as April 2015 the Gardai had confirmed

there was no threat to the complainant or his family. The employee

was not advised of this.

The AO set out the provisions of Section 3 of the Act and held that the

failure to advise the employee was because of the protected disclosure

and amounted to penalisation. An award of
decision does not disclose that in this case Solicitors were involved in

acting for the employee.

Our understanding of  matters is that this is a case where the Solicitor
acting fort he employee was interviewed on Radio O ne.

CONSTRUCTIVE DISMISSAL

In case ADJ -5898 the AO dealt with a case of constructive dismissal.

The AO in this case set out in the conclusions that a cl aim for
constructive dismissal is one where there is a very high burden on the
employee. The AO pointed out that the employee must show the
resignation was not voluntary.

The AO pointed out that the test is in the case of Western Excavating
ECC Ltd -v- Sharp and that the AO must look at the contract of
employment to establish whether or not there has been a significant
breach going to the root of the contract. The AO quoted from that case
in:
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olf the employer is guilty of achogoitguct whi c
to the root of the contract of employment, or which shows that the

employer no longer intends to be bound by one or more of the essential

terms of the contract, then the employee is entitled to treat himself as

discharged from any further perfform ance . 0

The AO pointed out that if the AO was not satisfied that the contract
tests have been proven then the AO was obliged to consider the
reasonableness test being:

0The employer conducts himself or his affa
employee cannot be expected to put up with it any longer, then the
employee is justified in | eaving. 6

In this case the AO pointed out that the Complainant was subjected to

a relentless campaign of unwanted physical and verbal behaviour by

an employee of the respondent. The  employee reported the matter to

her boss who more or |l ess dismissed the C
more than oObanterd6é. At |l east three compl ai
action was taken and the Chef was not subjected to any disciplinary

process. Even after the Chef admitted the allegations he was not

disciplined.

The AO pointed out that there should have been a thorough

i nvestigation i mmedi ately foll owing t he
complaints and that the Chef should have been suspended pending

the outcome of that investigation and when the Chef admitted the

allegations he should have been disciplined. The AO in this case held

that the employee was justified in not reporting subsequent

complaints because of the attitude toward her.

An award of 01&ke. 000 was m

This case was taken under the Unfair Dismissal Legislation. It might
equally have been taken under the Equality Legislation.

This case highlights significant inappropriate behaviour toward an
employee. That sort of behaviour cannot be justified. In m aking an
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award under the Unfair Dismissal Legislation, the same constraints as
would apply under the Equality Legislation do not apply. Under
Equality Legislation the award must be proportionate and be seen to

be persuasive of an employer going forward. Un der Unfair Dismissal
an award cannot exceed the economic loss.

Published in Irish Legal News

TRANSFER OF UNDERTAKING REGULATIONS

The issue of the Transfer of Undertaking Regulations is one of the
most complex pieces of legislation, even though it is rela tively short ,
that employment lawyers have to deal with.

In the case of OCS One Complete Solutions Limited and Paul Grant,
the Labour Court had to deal with the issue of Section 8. The
Respondent contended that it was not reasonably practicable to
consult with the employees 30 days in advance but that they did

engage with them as soon as it was practicable after the transfer. The y
also pointed out that the Claimant had suffered no detriment. The
Respondent employer felt that because of the confidential nat ure of

this discussion they had no option but to waive the 30 day
consultation.

The Court set out Section 8 of the Regulations. The Court set out that

the Regulations clearly set out the requirement to consult in advance

of the transfer taking place. They pointed out that while the
Regulation s do provide for some discretion around the 30 days it
clearly requires the enghaaogodtnme bdforetthe
transfer I s  dheerCourtepdinted aut that there was no
provision in the legislati on to waive in its authority the obligation to
consult in advance of the transfer.

The Court pointed out that the complaint was well founded and that

the maximum amount of compensation which can be awarded for a
breach of Regul ati on 8 Cadurs awdrdedvtbeefldl g &
weeks.
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The Court helpfully in this case pointed out that the compensation is
for breach of a right and is therefore exempt from income tax. It is
very helpful that the Court took the time to do so.

This decision is important in ¢  onfirming that failure to consult
because of confidential issues is not a defence to a claim being
brought.

BOGUS SELF -EMPLOYED

It is quite alarming that the Department of Enterprise is advising the
Government not to have a crackdown on bogus self -employ ed.

The argument is that it could impact on the competitiveness of the
State in attracting investment.

The sad reality is that the bogus self  -employed are primarily in the
area of the care of the elderly, the hospitality industry, the
construction indust ry and the cleaning industry. The individuals
involved are people who are not being paid the Sectoral Agreement
Rates of pay or who are not being paid the National Minimum Wage.

There is a warning that attacking bogus self -employed as a category
could imp act on those who are genuinely self -employed. That is a
fallacy of an argument.

The argument is equivalent to saying that you do not clamp down on
drunk drivers for fear of affecting drivers who have not taken a drink.

The sad reality is that there is a n umber of individuals who are
extremely vulnerable who are being exploited and that this
exploitation needs to be clamped down upon.
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DISMISSING A PREGNANT EMPLOYEE DUE TO COLLECTIVE
REDUNDANCIES

In the case of Jessica Porias Guisado  -v- Bankie SA and ot hers being
a decision of the European Court of Justice under case reference C -
103/16 the ECJ had to deal with the issue of the dismissal of an
employee due to collective redundancies.

The ECJ held that Article 10 (1) of Directive 92/85/EEC of 19 th
October 1992 which relates to the safety and health at work of
pregnant employees an d workers who have recently given birth or who

are breastfeeding must be interpreted as not precluding National
Legislation which permits the dismissal of a pregnant employee
because of a collective redundancy within the meaning of Article 1 (1)
(a) of the Directive 98/159/EC.

The Court held that Article 10 (2) of the Directive must be interpreted

as not precluding national legislation which allows an employer to
dismiss a pregnant worker in the context of a collective redundancy
without giving any grounds other than those justifying the collective
dismissal provided that the objective criteria chosen to identify the
workers to be made redundant are cited. This is a very important
restriction that the Court has given. As the Court pointed out, an
employer must inform a pregnant worker whom the employer is
proposing to dismiss or has already dismissed in writing of the
reasons not related to that worker for making collective redundanc ies.
Those reasons can be economic, technical or in relation to the
undertakings organisation or production. The Court pointed out that

the employer must, in addition, inform the pregnant worker of the
objective criteria chosen to identify the workers to b e made redundant.
It would therefore appear that unless this information is provided
directly to the relevant employee that the protection that an employer

will have for making such a worker redundant due to collective
redundancy will not apply.

In collec tive redundancies it is more usual than not that the
employees will be represented by a union or by a group of workers
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chosen by the other workers to negotiate with management. Therefore
normally the communications will only go to those representatives.
The effect of the ECJ decision is that the notification must also go to
the pregnant worker themselves.

The Court went on to point out that Article 10 (1) of Directive 92/85
must be interpreted as precluding national legislation which does not
prohibit in p rinciple the dismissal of a worker who is pregnant, has
recently given birth or is breastfeeding as a preventative measure
which provides, by way of reparation only for that dismissal to be
declared void when it is unlawful.

Again, this is a very importan t statement of the law by the ECJ. The
ECJ pointed out that because of the harmful effects which the risk of
dismissal may have on the physical and mental state of workers who

are pregnant, have recently given birth or are breastfeeding including

the parti cularly serious risk that pregnant women may be prompted
voluntarily to terminate their pregnancy that the protections granted

by Article 10 that in order to ensure the faithful transposition of
Article 10 and the protection of pregnant workers and workers who
have recently given birth or are breastfeeding for the risk of dismissal
Member States cannot confine themselves to providing by way of
reparation for the dismissal to be declared void when it is not justified.

This causes a difficulty with our legisl ation. Our legislation does
provide for reinstatement which would have the effect of declaring the
dismissal void but it does not provide for both reinstatement and for
reparation by way of a sum that would be a preventative measure
which in effect means a  form of additional compensation.

Where a pregnant employee is dismissed, it would appear following
this decision of the ECJ or any of the other protections which apply to

a person who has recently given birth or is breastfeeding that those
dismissals are effectively void. That then raises the issue as to
whether claims will go against the State in due course for failing to
properly implement the Directive.
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On a positive note for employers, there is no requirement under Article

10 in respect of pregnant w orkers and workers who have recently
given birth or are breastfeeding where collective redundancy is being
put in place to be afforded prior to the dismissal priority status in
relation to being either retained or redeployed.

In addition to the decision t here is a very helpful opinion from the
Advocate General. It would be helpful to read both at the same time.

This decision has been heralded as a method of putting in collective
redundancies in a way whereby pregnant employees do not get
protection. That is what some of the commentaries has tended to
indicate. When the decision is read it is very far from that and this is
probably one of the most important decisions in the area of
redundancies as regards pregnant employees and those who have
recently given birth which has issued for many years.

DISCRIMINATION

In case of Vera Egenberger Case C -414/16 the issue related to
discrimination on grounds of religion allegedly suffered by her in a
recruitment procedure. The ECJ pointed out that notwithstanding

Arti cle 2 (1) and (2) a Member State may provide that a difference of
treatment which is based on a characteristic related to any of the
grounds referred to i n Article 1 (which would include all the grounds

in the Irish Legislation) shall not constitute discri mination where, by
reason of the nature of the particular occupational activities
concerned or of the context in which they are carried out, such
characteristics constitute a genuine and determining occupational
requirement, provided that the objective is legitimate and the
requirement is proportionate.

The ECJ pointed out that where such a defence is raised, it has to be
possible for any assertion to be subject to an effective judicial review

to ensure that the criteria set out in the Directive are satisf ied in each
particular case.
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The ECJ in this case made an interesting comment in relation to
precedents in any Member State. The Court held that the requirement

to interpret National Law in conformity with EU Law includes the
obligation for National Court s to change their established case law,
when necessary, if it is based on an interpretation of National Law
that is incompatible with the objectives of the Directive. The Court
referred to the Case C -441/14.

While the facts of this case are quite interesti ng, the statements of the
law are extremely useful in restating the law in this area.

DISMISSAL ON THE GROUND OF FAMILY STATUS AND
HARASSMENT

In case ADJ -8580 the AO dealt with a case of an employee who had a

sick child and was unable to come to work. Thi s occurred on the 25
March 2017. It appears that the employee had lost her phone and
requested another employee to advise her employer. Subsequently,
there was an exchange of text messages which would indicate that the
employment was being terminated. Th e AO held that on the totality of
evidence that the employee had established a prima facie case of
discrimination on the grounds of family status in relation to her
dismissal which the respondent employer had failed to rebut.

A further claim related to ha rassment where the employee claimed

that only females were called names, such
and orehabo. A male worker confirmed that
these names by the named person.

The AO in this case held in favour of the emplo yee and awarded

a8, 000. Wh a 't i's i nteresting in this case
held that they were satisfied that the complainant had contributed to

her own dismissal by failing to personally or directly notify the

employer with sufficient advance no  tice that she could not come to

work on the night in question, instead relying on a friend/colleague to

pass on the message and that this had to be borne in mind in making

an award. The AO pointed out that if the complainant had personally
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notified the res pondent in sufficient time of the fact that she could not
come to work and the reasons for same, the respondent may have
been able to arrange cover on one of the busiest nights of the year and
that these facts have to be taken into account in the redress a warded.

An award of 0§48, 000 was made. The sum of
sum. However, the decision of the AO in this case would appear as

regards the basis for setting compensation to be very similar to that of

what would apply in an Unfair Dismissal case.

This is a new development in equality cases. It will be interesting to
see how this jurisprudence develops.

BURDEN OF PROOF IN EQUALITY CASES

In EDA1819 being a case of Transport Infrastructure Ireland and
Maurice Leahy, the Labour Court has set out in some details the issue
as to the Burden of Proof in Equality cases. The Labour Court has set

out the case of Southern Health Board -v- Mitchell 2001 ELR201. The
Court has very helpfully in this case also gone further and quoted a
number of cases from the U K and other decisions of the Labour Court

in setting out in detail, what the Burden of Proof in Equality cases is.

The basis of the Burden of Proof is that a claimant must prove o n the
balance of probabilities  primary facts on which they rely in seeking t o]
raise a presumption upon lawful discriminati on. It is only if those
primar y facts are established to the satisfaction of the Court and they

are regarded by the Court as being of sufficient significance to raise a
presumption of discrimination that the on us shifts to the respondent

to prove that there is not an infringement of the principles of equal
treatment. This is a useful restatement of the law by the Court.

A further decision on the issue of Burden of Proof is in case EDA1822

being a case of St Mar gar et 6s Recycling & Transfer
Smoktunowicz. Again, this is a decision which has gone into some

significant detail as to what the law on this issue is. Again, this is

another useful decision to read.
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Again, there is a further decision of the L abour Court under EDA120
being a case of J&M Golfing Cuisine and Glenn Courtis. In this case
the Labour Court held that the employee had established a prima
facie case and as the employer had failed to rebut it an award of
compensation was made.

UNFAIR DI SMISSAL AND AWARD OF COMPENSATION

In case ADJ -8195 the AO in this case did, to a significant extent,
review the legislation relating to dismissal which is most helpful.

The AO in this case held that the decision to dismiss was not within
the bands of what a reasonable employer would do. The rational for
this was set out due to following a number of cases both in the Courts
and in the Labour Courts.

One issue which is clearly going to create an issue relating to

jurisprudence of the WRC is the issue of the level of compensation

awarded. The employee in this case was a delivery driver. The AO held

that the employee had given evidence that he had not applied for any

jobs and had therefore failed to mitigate his loss. The AO decided that

the actions of the emp loyee had contributed to a very significant

degree to the dismissal. Despite this, co
awarded. There is no difficulty even when an employee has

contributed significantly for compensation to be awarded. The issue in

relation to this is the issue of economic loss.

It is clear that some AOs are working on the basis that where the
employee has failed to mitigate their loss as in this case, hamely that
they have not applied for any jobs that in those circumstances the
maximum compensatio n is simply 4 weeks wages. Other AOs have
taken a different view in relation to the issue of mitigating loss.

What is clear is that the Labour Court has been very clear on the
requirement of an employee to mitigate loss. The issue yet has to be
addressed by the Labour Court and hopefully it will be so that there
will be a degree of clarity as to where a situation arises that an
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employee had failed to mitigate his loss to any extent, whether in
those circumstances an AO or the Labour Court is limited to giv ing
compensation of just 4 weeks. This is an important issue. It runs to

the whole issue of the jurisprudence of the WRC and the Labour Court
going forward. It is of such significant issue that it is probably one of
those issues, at some stage that may go to the High Court. As Unfair
Dismissal awards simply relate to loss of earnings rather than
compensation in the true sense as any compensation can only be for
the loss, the issue is, to what extent an employee must seek to
mitigate their loss. There are di  fferent pronouncements on this issue
and it would be helpful going forward if there was a standard concise
approach. The Labour Court is the body who will ultimately be having

to make this decision and setting matters out in sufficient clarity so

that thos e practicing in employment law, whether advising employers

or employees will have a set criteria to apply particularly where an
employee has taken no steps to mitigate their loss whatsoever.

PROCEDURES TO BE APPLIED IN UNFAIR DISMISSAL CASES

In ADJ -1266, the AO in this case has issued a decision that runs to
some 35 pages. This involved a banker and the bank.

In this case there is the significant advantage that both parties were
represented by experienced Employment Law Solicitors and by
experienced Emplo yment Law Counsel.

There is a significant review of the legislation and also the facts in this
particular case. In this case, the AO ordered reinstatement from the
date of the dismissal.

This is an extremely helpful case to read particularly as the case of
Lyons and Longford and Westmeath has been quoted which is now
becoming a significant issue for employers as regards when cross
examination is going to be allowed.
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UNFAIR DISMISSAL - FAILURE OF AN EMPLOYER TO PUT IN
PLACE THEIR OWN PROCEDURES

In case U DD1818 between ATR Restoration Ltd and Marek Zalewski
an issue arose which is relevant in a number of cases.

The employee in this case sought for the employer to put in place the

procedures set out in the employerds dig
employee con tended that the failure to initiate same constituted

behaviour which was so unreasonable as to leave him with no

alternative but to consider himself dismissed.

The Labour Court noted that the employer had in place a

comprehensive policy providing for vari ous responses to complaint s of

bullying and harassment. The Court held that there was no dispute

that complaints had been made. The Court pointed out that it was

similarly undisputed that no steps were taken to deal with those

complaints prior to determinat 1 on of the empl oyeeds empl o

The Court pointed out:

dt is not for this Court to make findings as to whether or not the
Appellant was bullied or harassed by two Directors of the Respondent.

The Court simply draws the factual conclusion that no invest igation of
such complaints ever took place. o

In this case the employer had had the employee reviewed by their own
doctor who had advised that the complaints would have been
addressed.

The Court pointed out that the employer failed to initiate the
procedur es set out in their own policies not withstanding its own
doctords assertion.

The Court pointed out that in all the circumstances this amounted to
Constructive Dismissal. The Court found that the employee was
Unfairly Dismissed and held that the compensat ion was the
appropriate provision.
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The Court did point out that in some respects the level of details
applied as regards the efforts to mitigate loss did not demonstrate

clearly the employeeds income in the perio
efforts across the entire period to mitigate loss. However, taking these
factors into account, compensation of 017,

This case is a timely reminder to employers that where they have a
policy it is important that that policy is complied with as failure to do

so could result in creating a situat ion where an employee can win a
Constructive Dismissal case.

UNFAIR DISMISSAL & MINIMISING LOSS

In case AD7873 the AO in this case found that the employee was ill.
The employee was not able to obtain new work. The AO found that
there were procedural iss ues relating to the dismissal. The AO in this
case found that as the employee was not in a position to minimise
their loss the maximum compensation that could be awarded was four
weeks wages.

This is something which employees sometimes misunderstand.

Compensation in employment cases is not two years wages. It is up to
two years wages. If the employee is ill and cannot obtain work then in

those circumstances the maximum compensation is four weeks
wages.

CONSTRUCTIVE DISMISSAL

In our Newsletter we have of ten raised the issue of constructive

dismissal and how hard it is for an employee to win a case. In a recent

case ADJ9340 the AO in this case did hold in favour of the employee

who was in a senior management position. The employee was

dismissed on 28 th February and obtained new employment on 10 th

April 2017 but at a reduced annual salary with a loss of a little over

026, 000 per annum. The AO in this case gav
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over 07, 000 ®"uApp rtiol tahned 92 f urt her G300, 000 as
fort he ongoing loss. I n addition there was &
unpaid holiday pay.

This is a case where the employee claims that he was effectively forced
to resign on being called to a meeting and being told that he could
either resign or be fired.

What is interesting about this case is that the employee was able to

produce vari ous emai |l s whi ch supported t
further interesting aspect of this case is this was clearly a senior
individual. It indicates that senior personnel are now prepared to

bring claims to the WRC. We have been aware of that for some time.
However, it is unusual that claims for senior executives actually ever

go on for hearing. This is a very good example of a case which those
interested in employment law should read as to how not to go about
terminating an employment and how not to treat employees.

CONSTRUCTIVE DISMISSAL

In case ADJ -3018 the AO had to deal with a number of claims
including claims under the Unfair Dismissal Legislation and the
Employment Equality Acts relati ng to an employee who was going on
Maternity Leave and the issues involving her and her employer. The
decision runs to some 31 pages. It is an extremely good example for
those interested in Unfair Dismissal as regards Constructive
Dismissal claims and Equa lity claims to read. This case highlights the
fact employees can be under significant misconceptions as to what the

law is and how it is to apply to them and in particular in relation to

the issue of Constructive Dismissal.

The employee in this case was n ot successful.

Constructive Dismissal claims are extremely difficult for any employee
to win.
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It would be our view that if an employee was even considering
resigning , he/she needs to get legal advice before doing so.

REDUNDANCY PAYMENT ACT CASE - AN UNENFORCEABLE W RC
DECISION

In ADJ -9726 a decision has issued from the AO which is effectively
unenforceable.

The AO in this case directed that the employee would receive a
redundancy sum taking into account the employees continuous
service and reckonable service in acco rdance with the definition set
out in Section 3 of the Redundancy Payment Act 1967 - 2014. There is
no problem with that. That is the correct statement of the law.
However, the Adjudication Officer in this case has failed to actually set

out what the dcontinuous service 0 is and that the reckonable service
is. The employee had been absent for a period of time.

When these kind of cases were before the EAT in the past, the EAT
would have set out the start date, the finishing date, any periods
which were non -reckonable being periods of absence and the weekly
rate of pay. In those circumstance then there was an order which
could be enforced as it was easy to calculate it on the redundancy
calculator issued by the Department. If the employer did not pay, the
employ ee was able to submit same to the Insolvency Fund in what is
now the Department of Employment Affairs and Social Protection. The
redundancy would then be paid out.

On the particular decision which has issued, if this had to be
submitted to the Department, there is no way that the Department
could pay out on this decision.

The decision is defective in our opinion.

To be fair to the AO in this particular case, the AO has issued an
extremely reasoned argument in relation to the issue of termination
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and has p ointed out quite rightly that where an employee leaves, an
employer cannot assume that this employee has resigned and that
where the employer then fails to terminated the employment, the
employment effectively stays in being. In those circumstances the
employee is able to claim redundancy if the company or employer
ceases trading. Of course the periods of absence would not be counted

as reckonable service. The AO in this case rightly set out the decision

in Bolger -v- Showerings (Ireland) Limited 1990 ELR18 4 where
Lardner J. stated:

oFor an employer to show that the dismissal was fair, he must show
that:

(1) It was the ill health that was the reason for the dismissal;
(2) That this was the substantial reason;

(3) That the employee received fair notice that t he question of his
dismissal for incapacity was being considered and;

(4) That the employee was offered an oppor-

The AO in this case correctly pointed to that the judge in that case
made it clear that the onus is on the employer to foll ow certain
procedures when contemplating a dismissal of incapacity. The AO
pointed out that while they were not dealing with the dismissal here

the findings demonstrate that in the case of a long term absence, the
responsibility for staying in touch with t he employer is with the
employer and not the employee and where procedures are followed
dismissal on the grounds of incapacity may be found to be not unfair.

The AO in this case found that there was no evidence that the
employee resigned and therefore have not been dismissed and
therefore was still an employee and entitled to redundancy.

From the decision, it is clear that neither party were represented. The
company was represented by the company secretary. It is evident that
the employee was not legally r  epresented.

33



KEEPING IN TOUCH

“el &

THE NEWSLETTER OF RICHARD GROGAN & ASSOCIATES SOLICITORS

There is an obligation on the WRC in such circumstances to make
sure that the decisions that they issue are ones which can be
implemented.

We have constantly been raising the issue of the requirement that the
decisions should be set out in the way that the EAT previously did. We
were delighted when we found that this submission by us was taken

on board by the WRC and decisions then issued in line with the way
the EAT previously did them which gave complete clarity.

Recently, we have seen that t here has been a reversal of this trend
and simply statements being made that the employee is paid in
accordance with the Redundancy Payment Acts. We have considerable
concerns that these decisions are not enforceable.

As matters stand, it would be our vie w that the employee will have to
bring an appeal to the Labour Court to get a proper decision. If that

has to be done, it is an absolute and complete waste of valuable
Labour Court time. Three members of the Labour Court will have to

sit. There has to be a Court Clerk. A decision will have to be issued
which could merely be to rectify something which should have been
done in the WRC. That is not what the Labour Court is there for.

We do know that individuals in the WRC do read our newsletter. We

do hope th at they read this particular piece and that some action is
taken to make sure that enforceable decisions issue. We did
specifically raise this case with the Director General so as to hopefully

avoid any repetition.

A REDUNDANCY CASE WHICH CAN BE ENFORCED

In ADJ -18534 the AO in this case very clearly set out the start date
and the finishing date of the employment. The AO set out the weekly
wage.

With that information then the Department Redundancy Calculator
can be used to calculate exactly down to the ce nt what is due by the
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employer to the employee. This may be paid by the employer or it may
be one which has to go to the Department under the Insolvency
Scheme to be paid. That is a different matter. The issue is that this
decision is very easily dealt with s 0 as to be implemented.

REDUNDANCY PAYMENT ACTS 1967 -2014

In the case of G4S Secure Solutions (Ireland) Ltd and Stanek case
RPD182 the employee claimed that following a period of lay off he was
entitted to claim for a redundancy payment in accordance with
Section 12 (1)(b) of the Act.

The employee contended that there was a lay off for a period in excess
of 4 weeks in late 2016.

The Court pointed out that it is a condition precedent to an
entitlement to claim redundancy in accordance with the Act in Secti on
12 (1)(b) that there was in fact a period of lay off.

The employee claimed that he received a phone call on the 3 rd
November when he was advised that the upcoming rosters up to and
including the 20 t November were cancelled. It was contended by the
empl oyee that the phone call amounted to a notice in accordance with
Section 11 (1)(b) of the Act. It was contended that no further offer of

hours of employment were received before the employment terminated

on or about the 21 st December 2016.

The employer di d not dispute the contents of the phone call of the 3 rd
November but disputed that it amounted to a notification of a lay off.

The Court helpfully set out the provisions of Section 11.

The Court also pointed out the provisions of Section 51 (1)(3) which
provides that while there is a requirement to notify the employee, the
provisions of Subsection 3 specifically state:
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an this Section reference to the delivery of a notice shall, in relation to a
notice not required by this Act to be in writing, be constr ued as
i ncluding the reference to the oral commun

The Court held that on a plain reading of the legislation the phone call
notified to the employee of a cessation of his employment and that the
employee was on a period of lay off fo Illowing the phone call in
November 2016.

This is an important case for clarifying the law on this issue.

REDUNDANCY ENHANCED PAYMENTS

Case ADJ-8648 is a prime example of cases where employees
misunderstand Redundancy. In that case the employee felt that the
employee was entitled to four weeks per year of service as an
enhanced Redundancy payment. The claim was brought under the
Redundancy Payment Acts.

The Redundancy Payment Acts do not enable a person to get an
enhanced Redundancy. The Redundancy Paymen t Act only allows an
employee to obtain the statutory entitlement. There is no jurisdiction

for an AO to provide any additional payment.

This case is a prime example of a case where it should have been
disposed of on the basis of a written submission as r egards the
entitlement to an enhanced payment as the claim must fail.

WHY SHOULD YOU NOT PAY REDUNDANCY WHEN IT IS DUE?

This may sound like an unusual question.

There was a time when employers received a rebate on any
redundancy payment. Now they receive nothing. There is a strong
argument that effectively there is no basis for an employer who is
liable to pay redundancy paying same without making the employee

go through the redundancy process in the WRC.
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Case ADJ -8269 is a perfect example of this. In this case the employee
was made redundant onthe 9 th February 2017.

The employee very quickly lodged a claim with the WRC in April 2017.

The case did not come on for hearing until the 19 th December 2017.
The delay between lodging the claim and getting a hear ing was over 8
months as the claim was lodged on the 12 th April. The decision issued
on the 29 t March.

In this case neither the company nor the liquidator of the company
bothered to attend.

This is a case where even the liquidators are not minded to com plete
the relevant documentation, have it sent to the employee and ensure
that same is dealt with.

The factual reality of matters is that the delays in the WRC in getting a
case on are such that an employer can effectively delay the payment of
the redunda ncy payment for a minimum of 12 months.

If the employer simply attends at the WRC and sits there and says
absolutely nothing they can then wait for the decision to issue. They

have 42 days to lodge the appeal. They can lodge it in the Labour
Court and they can further delay the matter.

There was a benefit to employers paying redundancy quickly in that
they could claim rebate and that rebate could be claimed against any
other tax liability that they had. That is gone. The benefit of paying
early is gone. The re is no detriment for an employer delaying the
payment. We are simply stating this as we are seeing in reviewing
cases a significant number of redundancy claim going through the
WRC. In our view it is evident that a considerable number of these are
just a delaying tactic by an employer not to pay redundancy.
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FAILURE TO PAY SALARY IS A DEDUCTION UNDER THE
PAYMENT OF WAGES ACT

The AO in case ADJ -11437 quoted with approval the judgment of Ms
Justice Finlay Geoghegan in Sean Histon -v- Shannon Foynes Ford
Company where it was stated:

ot does not appear to me to be arguable that a failure to pay the
Plaintiff any part of his salary is not a deduction from his salary within
the meaning of Section 5 of the Act of 199

This is a very helpful restatement of the law by the AO in this case.

PAYMENT OF WAGES CLAIMS - LAWFUL DEDUCTIONS

In case PWD188 being a decision of the Labour Court where the
parties were Robert Chambers and Javier Eduardo Perez Meza, the
Labour Court has very helpfully restated in a very simpl y and straight
forward way the law relating to deductions.

The Court stated:

olr'he Act requires that the employer must have the prior written consent
of the employee from whom the deduction is being made or otherwise
being in a position whereby the deducti  on is lawful having regard to the
act at Section 5.6

In this case the employer was not in a position to show that any prior
written consent was furnished.

In many of these types of cases there would be comments made that
the employee consented. Without a  written consent the provisions of
Section 5 are not applicable.

Of course Section 5 does allow for deductions which are required to be
made by statute or any instrument made under statute which would

for example include Tax and PRSI. It also covers deduct ions which are
required to be made by virtue of pay versus contract. This is a very
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important case in simply restating what the law is relating to
deductions. It is well worth reading.

PERFORMANCE IMPROVEMENT PLANS -0 PI&B

The issue of PIPs is an issue  which regularly arises in employment
cases.

An interesting case issued under ADJ9976 being a case of a Company
Representative and a Farm Product Distributor.

What is interesting about this case is the review of the law which was
undertaken by the Adju  dication Officer.

The AO reviewed two cases being ADJ5177 and ADJ155.

The AO pointed out that in ADJ5177 the AO in that case has noted

that the employer provided the complainant with ongoing mentoring

and support throughout the PIP period and that it h ad even extended

the duration at the request of the employee. The AO also noted in that

case that the employerods procedures were 0
available at all times to the complainanto

The AO pointed out that in ADJ155 the AO in that cas e recorded that
the employer had used PIPs with other employees and had tried to use

one with the accountant in that case where the accountant did not
cooperate.

The AO in this case before him stated that for the respondent to
successfully defend their p  osition in a dismissal case of this nature it
is important for them to be able to show that they really omitted to the
PIP process otherwise like in the 2009 Boston Scientific Case it may
be held that they produced no evidence that training was made
availa ble to the claimant to address his shortcomings. This is the case
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of John Mullaney -v- Boston Scientific UD1924/2009. The AO pointed

out that a similar deficiency in such scenarios surface some years

later when the Employment Appeals Tribunal determined th at the
Irish Wheelchair Association should have engaged more constructively

with the claimant around the implementation of the performance
improvement process. Liam Whelan -v- LW.A. Ltd trading as lIrish
Wheelchair Association UD436/2014.

The AO pointed out that where it can be shown that an employer
implemented a PIP and behaved reasonably at all times and did his
utmost to support the claimant affording the employee every
opportunity to adapt to the particular requirements of the
respondents business th e decision is likely to go in the employers
favour and referred to the case of J erry Finnegan -v- Connaught
Electronics trading as Valeo Vision Systems UD1475/2014.

This is a very useful overview of the case law by the AO in this case.
In our view PIPs fall into two categories namely;

(@ Where the employer is genuinely attempting to improve the
performance of the employee to meet business requirements.

(b)  Where the PIP is being used as effectively a method of a notice of
intention to terminate and a process that is gone through to
lead to an ultimate dismissal.

We may be cynical in our beliefs but very often we see a PIP as simply
a process being gone through for an employer to be able to then say
the employee did not pass the PIP and therefore it Is reasonable to

dismiss them.

In our view for an employer to be able to rely on a PIP process. There
are a number of matters which the employer must be able to show.

(1) That realistic and reasonable targets have been put in place.
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(2) That the empl oyee is given a right of representation at all stages,
preferably somebody who is trained and by that | mean a Union
representative rather than just a work colleague.

(3) That appropriate support is put in place to include appropriate
training to enable the employee to reach the targets.

(4)  That the input of the employee is listened to.

(5) That the work to be undertaken by the employee is maximised
to facilitate the employee reaching their target where this is
possible.

(6) That if there is a reaso nable ground for extending the period of
the PIP that it should be extended.

It would be our view that a lot of times a PIP is being used as a
method of getting rid of a particular employee rather than as a
genuine attempt to improve the performance. Som e employers and
their advisors see it as a process that can be gone through to justify a
dismissal which might otherwise not be justifiable.

Of course there are genuine companies who look at a PIP as a method

of properly trying to maintain the employee i n employment and
improve their performance to take account of the requirements of the
business.

For those involved in employment law there are some clear examples
which regularly arise where a PIP is being used in an inappropriate
way. These would includ e for example;

(@) Employees who announce that they are pregnant or have come
back from maternity leave having an excellent employment
record suddenly finding that they are being placed on a PIP.

(b)  Employees being changed from one department to anoth er and
very shortly afterwards being put on a PIP.

(c) Employees being moved from servicing one particular group of
clients to a completely different group of clients and then being
placed on a PIP.
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(d)  Employees being given a target for sales or billing in excess of
that which is being required of other employees doing similar
work.

(e) Low value sales or clients being moved to a particular employee
with the high value clients or customers being moved to a
different employee and the employee then being expected to
keep the same level of sales or billing.

Q) New procedures being brought in where the employee is then
being told that they are not meeting those procedures but where
no real tangible training has been given in respect of those new
procedure s and no ongoing detailed training is given.

A PIP is a genuine tool in HR to seek to improve the performance of an
employee so as to maintain them in the workplace. There is no doubt
about that. However it is not a method of structuring matters so as to
put an employee through a process with an intention that they will
ultimately be dismissed where it is effectively a process to get rid of a
particular employee whose face does not fit but there is no other
disciplinary route that the employer can go down to get rid of them.

Many employersdéd do use a PIP properly but
as a tool to assist dismissing the employee.

Unfortunately, the level of abuse is such that the joke in employment
l aw circles is that a RInNR exnttdarods tfoorDi MO tsis:

PAYMENTS IN LIEU OF NOTICE 0 UK RULES

For employers who have employees working in Northern Ireland the
new tax rules for payments in lieu of notice apply from 6 th April 2018.

The new rules will mean that income tax and national i nsurance
contributions must be paid on all payments in lieu of notice.
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If an employer pays a relevant termination award to an employee it
must calculate how much of the award is post -employment notice

pay.

This is the basic salary the employee would ha ve received during any
un -worked period of notice minus any contractual pay in lieu of
notice.

Post-employment notice pay is subject to income tax and national
insurance contributions in full.

The balance of the relevant termination award is eligible f or
STGE30,000 tax exemption and full national insurance contributions
exemptions. For payments made on or after April 6 th 2009 the

employers national insurance contribution exemption will be limited
to the first STG£30,000. However, the employees exemption will
remain.

There is some confusion as to how the rules will apply. The UK
Revenue has stated the new rules will only apply if the payment is

made after 5 t April 2018 and the employment terminates after the 5 th
April 2018. There is a view that the leg islation applies if there was any
payment made after April 5 2018 irrespective of the date of which the
employment terminated.

In the case of redundancy the new legislation treats a relevant
termination award as being any payment or benefit which
compens ates an individual for the termination of his or her
employment which before April 6 t 2018 would have qualified for the
STG£30,000 tax exemption excluding any statutory redundancy pay.

There is a view that the  non -statutory redundancy payments will also
be ring fenced and excluded from the relevant termination award. As
such non statutory redundancy payments will qualify for both the
STGE30,000 tax exemption and the national insurance contribution
exemption.
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What is clear is that there is a considerabl e lack of certainty as to how
the new rules will apply.

The UK Revenue are due to issue guidance shortly.

This is an important issue for employers with employees in Northern
Ireland to take account of where there will be terminations.

Of course appro priate tax advice should be obtained from a tax
advisor on these issues.

RECENT CHANGES IN UK EMPLOYMENT LAW WHICH MAY BE
RELEVANT TO THOSE WITH EMPLOYEES IN NORTHERN
IRELAND

From 1 April the level of statutory maternity, adoption, paternity and
share d parental leave increases to STG£145.18. Statutory sick pay
increases to STG£92.05.

In Northern Ireland the National Minimum Wage from 1 April for those
over 25 years of age is STG£7.83.

In cases involving claims to Employment Tribunals the maximum
compensation award increases to STG£83,682.00 from 6 April last.

The maxi mum award S one year 0s gr oss
whichever is the lower. For the purposes of the calculation of
redundancy pay a weekds pay is I imited to

We had previously ¢ overed the issue of termination payments which
will equally be extremely important to those with employees in the UK.
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DISCOVERY - AN EVOLVING AREA OF LAW

The case of Andrew Halpin and the National Museum of Ireland 2018
IHC170 makes interesting reading.

The defendants in this case sought discovery of all the previous
medical records of the plaintiff relating to psychiatric and/or
psychological assessment.

Ms. Justice Murphy delivering the judgement on 1 st March refused the
application on the basis tha t the plaintiffs mental health was neither
relevant to nor necessary for the fair disposal of the core issue of the
claim being the lawfulness of the plaintiffs suspension.

It was pointed out

dn defending the plaintiffs claim the defendant will have to justify the
action taken on three specific dates by officers of the defendant and by

the board of the defendant based on the knowledge which each of them

had at the time of their respective decisions were taken . 0

It was pointed out however that this di d not conclude matters. In the
pleadings the plaintiff had sought equitable relief in the form of
declarations and injunction seeking a perpetual injunction restraining

the defendant from requiring the plaintiff to submit to psychiatric or
psychological ev aluation. The Court pointed out that in the event that
the defendants were unsuccessful in their defence and that the
plaintiff was unlawfully suspended the Court would then be called
upon to exercise its discretion as to the reliefs it would afford the

pl aintiff.

On that basis the Court directed that the plaintiff make discovery and

all documentation evidencing or relating to the Plaintiffs mental
health.
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The Court to ensure that the defendant would not obtain any unfair
advantage by having sight of th e documents prior to the hearing and
to avoid the possibility that the defendants evidence on the
substantive issue might unwittingly be contaminated by having sight

of the plaintiffs medical health history the Court directed that the
Affidavit of Discover Yy of the documents produced would be placed on
the Court file. It was pointed out that in this way they would be
available if required by the Court in respect of the appropriate remedy
only.

This is a very common sense approach that has been taken.
It is also a clear development of the law relating to discovery.

It is unusual. It does however make perfect sense. There are
effectively, in this case, two substantive issues to be determined. By
structuring matters in the way the Court has made sure the
defendant will not have sight of the discovered documents prior to
them putting forward their own evidence in relation to the suspension.
However, as regards the plaintiffs claim seeking the injunctions to
have an injunction to refrain the defendants from h aving the plaintiff
medically examined that in those circumstances the discovery
documents would be necessary if the first part of defendants claim
failed.

This is evidence that the law even on such issues as discovery is
constantly evolving.
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CHILDINJU RI ES AND ACCI DENTS é WHAT DO | DO?

What should | do if my child has been injured in an accident that is
not his/her fault?

1. Medical Attention:

Get your child to a doctor or a hospital, as soon as possible. The
welfare of the child is of the utmost impo rtance.

2. Report:

Report the accident to the relevant person. If injured in a shop or a
creche, report it to the manager. If injured in a public place such as a
park, playground, footpath, report it to the local county council or city
council. If injur ed in a road traffic accident, report it to An Garda
Siochana. If injured by a defective toy or electronic device, report it to
the shop and the manufacturer. If injuries were suffered because of
mismanagement of pregnancy or labour, report it to the dir ector of the
hospital. You should report how the accident happened and the
injuries. You should also keep a copy of any written reporting such as
an email or a letter or the name of the person to whom you reported
the incident and the time and date of th e reporting.

3. Gather evidence:
Record the names and addresses of any witnesses, take photographs
of the injury, take photographs of the location of the accident, if

possible, take photographs of the defective toy and record any other
relevant informatio n.

PERSONAL INJURY CLAIMS FOR CHILDREN

Children will have accidents. This is life. However, sometimes
children are injured in accidents which are caused by the negligence
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of others, e.g. birth injuries caused by the mismanagement of
pregnancy or labour, road traffic accidents, slips, trips and falls and
defective electronic devices or toys. |If a child has been injured
because of the negligence of another person, that child is entitled to
compensation for the injury and loss.

Whenachi |l d has been injured, the |l ast thing
contact a solicitor. The main concern will be getting the child to a

hospital or a doctor. Sometimes child injuries are minor but

sometimes they are more serious and can lead to missing schoo | for

an extended period of time,  sports may be out of the question for the

foreseeable future and perhaps there has been permanent scarring.

The cost of medical treatment can then become high for parents.

These are only some of the scenarios which may cause parents to

meet with a solici tor regarding injuries to their children.

A child is a person under the age of 18 years. They are minors. They
cannot engage solicitors to act on their behalf. A person over the age

of 18 years needs to bring the case on behalf of the child. This pe rson
is called a next friend and is usually a parent or a guardian.

Time limits are always important in personal injury cases. The usual
time limit is 2 years from the date that the injury occurred. However,
for children, this 2 year period will not s tart to run until he/she turns
18 years of age. It is always recommended that any claim for injuries
be brought as soon as possible.

The case itself will proceed in the normal course through the Injuries

Board and, if necessary, the courts. However, t he best interests of the

child will always be at the heart of the case. If there is any settlement

reached or an award made by the Injuries Board, it will not be enough

for the legal team to advise the parent(s) of the child to accept it or

reject it. It will also need to be approved by a Judge. If a Judge is

happy that the compensation is adequate for the injuries, he/she will

approve the amount and it wild/l be | odged
until he/she attains the age of 18 years. If a Judge i s not happy that
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the compensation is adequate, he/she will not approve it and the case
must either continue or the other side may be happy to increase the
amount of compensation payable to finalise the case.

Any expenses incurred by the parent or next f riend as a result of the
chil dos i njuries can be i ncluded
pharmacy expenses, travel expenses and any other relevant expenses.

If successful with the case, these expenses will be paid out to the next
friend and will not be  lodged in court with the compensation for the
childds injuries.

Before the child turns 18 years of age, applications can be brought on
his/her behalf before the court to have some of the money paid out for

the benefit of the child. In order to be succe ssful with these
applications, proof will have to be shown to the court that the money

is required for a real benefit such as education or healthcare.

So what should you do if your child has been injured in an accident?
1 Medical Attention:

Get your chi Id to a doctor or a hospital, as soon as possible. The
welfare of the child is of the utmost importance.

1 Report:
Report the accident to the relevant person. If injured in a shop or a
creche, report it to the manager. If injured in a public place such as a

park, playground, footpath, report it to the local county council or city
council. If injured in a road traffic accident, report it to An Garda
Siochana. If injured by a defective toy or electronic device, report it to

the shop and the manufacturer . If injuries were suffered because of
mismanagement of pregnancy or labour, report it to the director of the
hospital. You should report how the accident happened and the
injuries. You should also keep a copy of any written reporting such as

an email o r a letter or the name of the person to whom you reported
the incident and the time and date of the reporting.
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1 Gather evidence:
Record the names and addresses of any witnesses, take photographs
of the injury, take photographs of the location of the acci dent, if
possible, and record any other relevant information.

RECENT JUDGEMENTS IN PERSONAL INJURIES CASES

The case of Gina Conway dv- Bons Secours Hospital, Galway & Ors is
a good reminder of the time limits involved in personal injury cases.

The Plaintiff brought a claim for compensation for injuries. The
Defendants brought an application to have the case dismissed on the
grounds that the case was out of time. The Pla intiff argued that she
had taken the personal injuries action after she obtained reports
confirming the negligence of the Defendants. Mr. Justice Binchy
made an order striking out the Plaintiff0s
He indicated that she did not need to have reports to confirm the
negligence of the Defendants as she was already aware that she had
suffered injuries as a result of the negligence of the Defendants while
performing surgeries, i.e. she had sufficient knowledge to issue her

claim on ti me in accordance with S2(1) Statute of Limitations
(Amendment) Act 1991.

The case of Hollie McDonnell (A Minor) ov- Veolia Transdev Ireland Ltd
involved an accident on the LUAS when a LUAS driver stopped the
tram too quickly and there was an alleged fail ure to have due care for
the users of the tram, in particular the minor plaintiff. As a result of

the accident, the child fell backwards. In addition, an adult fell on top

of her. She suffered a fracture to her lumbar spine, was admitted to
hospital for two days, was obliged to wear a back brace for a period of

6 months. She also underwent physiotherapy treatment. She
remains anxious while travelling on the LUAS. The case came before

Mr. Justice Kevin Cross for an assessment of damages. Mr. Justice
Cross approved the settlement of 072, 000. 00C

The case of Anne Keane dv- Caroline Moloney and Pat Keogh Limited

(A Company in Liqgquidation) and Michael O0d |
that was injured in a car accident. The Plaintiff w as claiming

damages for injuries suffered to her neck, back and shoulder as well
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as her loss of earnings as a result of her injuries. Mr. Justice

Mc Der mot t awarded t he Pl aintiff a40, 000.
024, 256.00 for her | oss o fductienaaf the n g s , aft
recoverable social welfare benefits and 01
i.e. out of pocket expenses. In considering the appropriate level of

damages, the court took the principles set out in the cases of

Shannon dv- Od Sul | i van addMcRuelanrwhiehyset out that

awards of damages should be: -

(1) Fair to the plaintiff and defendant;

(i) Proportionate to social conditions, bearing in mind the
common good; and

(i)  Proportionate within the scheme of awards made for other
personal injuries

*Before acting or refraining from acting on anything in this
Newsletter, legal advice should be sought from a solicitor.

**In contentious cases, a solicitor may not charge fees or
expenses as a portion or percentage of any award of settlement.
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